
�e service provider’s duty to warn about defects caused by third parties



1st Edition
ISBN 978-90-78066-69-9
NUR 822

© 2012, Stichting Instituut voor Bouwrecht, ‘s-Gravenhage

Alle rechten voorbehouden. Niets uit deze uitgave mag worden verveelvoudigd, opge-
slagen in een geautomatiseerd gegevensbestand, of openbaar gemaakt, in enige vorm of 
op enige wijze, hetzij elektronisch, mechanisch, door fotokopieën, opnamen of enige 
andere manier, zonder voorafgaande schriftelijke toestemming van de uitgeverij. Voor 
zover het maken van kopieën uit deze uitgave is toegestaan op grond van artikel 16h tot 
en met 16m Auteurswet 1912 jo. het Besluit van 27 november 2002, Stb. 2002, 575, 
dient men de daarvoor wettelijk verschuldigde vergoedingen te voldoen aan de Stichting 
Reprorecht (Postbus 3060, 2130 KB Hoofddorp). Voor het overnemen van gedeelte(n) 
uit deze uitgave in bloemlezingen, readers en andere compilatiewerken dient men zich 
tot de Stichting Instituut voor Bouwrecht te wenden.

No part of this book may be reproduced in any form, by print, photo print, microfilm 
or any other means without written permission from the publisher.



�e service provider’s duty to warn about 
 defects caused by third parties

A case study on the
precontractual and contractual

duty to warn
in English, German and Dutch law

and in the Draft Common Frame of Reference

ACADEMISCH PROEFSCHRIFT

ter verkrijging van de graad van doctor
aan de Universiteit van Amsterdam
op gezag van de Rector Magnificus

prof. dr. D. C. van den Boom
ten overstaan van een door het college voor promoties

ingestelde commissie,
in het openbaar te verdedigen in de Agnietenkapel

op dinsdag 29 november 2011, te 10:00 uur

door

Joanna Aleksandra Luzak

geboren te Legionowo, Polen



Promotiecommissie

Promotor:
Prof. dr. M. B. M. Loos

Co-promotor:
Dr. G. J. P. de Vries

Overige leden:
Prof. mr. H. Beale
Prof. mr. dr. M. A. B. Chao-Duivis
Prof. dr. M. W. Hesselink
Prof. mr. C. E. C. Jansen
Dr. C. Mak
Prof. mr. C. E. du Perron
Prof. E. Terryn
Prof. dr. M. A. M. C. van den Berg

Faculteit der Rechtsgeleerdheid



Moim Rodzicom

"W szczęściu zawsze znajdziesz kawałek domowych pantofli."

Aldous Huxley





vii

Table of Content

Acknowledgments 1

1 Introduction 3

1.1 Subject, aim, research questions and structure of the book 3
1.2 Scope of the book 9
1.2.1 Designer’s duty to warn 9
1.2.2 Subcontractor’s duty to warn 10
1.2.3 Client’s duty to warn or inform 11
1.2.4 Public procurement 12
1.3 Terminology 12
1.3.1 Duties to warn 12
1.3.2 Client 15
1.3.3 Builder 16
1.3.4 Designer 16
1.3.5 Service provider and professional party 16
1.3.6 Risk 16
1.4 Party autonomy versus solidarity 17
1.5 Some arguments for and against the duty to warn 18
1.6 Place of the research in the development of European  contract law 20
1.7 Methodology 22

2 Emergence, source and scope of the duty to warn –   
in general 27

2.1 English law 27
2.1.1 Contractual duty to warn 27
2.1.2 Precontractual duty to warn 39
2.2 German law 41
2.2.1 Contractual duty to warn 41
2.2.2 Precontractual duty to warn 51
2.3 Dutch law 53
2.3.1 Contractual duty to warn 53
2.3.2 Precontractual duty to warn 59
2.4 Comparison 62

3 �e builder’s duty to warn the client 67

3.1 English law 67
3.1.1 Contractual duty to warn 67
3.1.2 Precontractual duty to warn 73



viii

Table of Content

3.2 German law 73
3.2.1 Contractual duty to warn 73
3.2.2 Precontractual duty to warn 90
3.3 Dutch law 92
3.3.1 Contractual duty to warn 92
3.3.2 Precontractual duty to warn 110
3.4 Comparison 113

4 �e designer’s duty to warn the client 119

4.1 English law 120
4.1.1 Contractual duty to warn 120
4.1.2 Precontractual duty to warn 123
4.2 German law 123
4.2.1 Contractual duty to warn 123
4.2.2 Precontractual duty to warn 129
4.3 Dutch law 129
4.3.1 Contractual duty to warn 129
4.3.2 Precontractual duty to warn 133
4.4 Comparison 133

5 �e odd case of the sub-contractor’s duty to warn 137

5.1 English law 139
5.1.1 Contractual duty to warn the builder 139
5.1.2 Precontractual duty to warn the builder 143
5.1.3 Duty to warn the client 143
5.2 German law 147
5.2.1 Contractual duty to warn the builder 147
5.2.2 Precontractual duty to warn the builder 147
5.2.3 Duty to warn the client 148
5.3 Dutch law 149
5.3.1 Contractual duty to warn the builder 149
5.3.2 Precontractual duty to warn 153
5.3.3 Duty to warn the client 154
5.4 Comparison 154

6 Requirements for an  effective warning 159

6.1 English law 159
6.1.1 What constitutes a proper warning? 159
6.1.2 Does a sole warning suffice? 161
6.2 German law 163
6.2.1 What constitutes a proper warning? 163
6.2.2 Does a sole warning suffice? 168
6.3 Dutch law 169
6.3.1 What constitutes a proper warning? 169
6.3.2 Does a sole warning suffice? 172
6.4 Comparison 174



ix

 

7 Duty to warn breached:  liability and its scope 177

7.1 Causality 178
7.1.1 English law 179
7.1.2 German law 181
7.1.3 Dutch law 186
7.2 Sole liability, solidary liability, or apportionment of liability? 191
7.2.1 English law 191
7.2.2 German law 193
7.2.3 Dutch law 194
7.3 Contributory negligence as a defence 196
7.3.1 English law 197
7.3.2 German law 199
7.3.3 Dutch law 203
7.4 Comparison 206

8 Draft Common Frame of Reference and the Duty  
to Warn 211

8.1 Introduction 211
8.2 Overview of the general provisions of the DCFR applicable to the duty 

to warn 215
8.3 �e general duty to warn of service providers 216
8.3.1 Contractual obligation of the service provider to warn 216
8.3.2 Pre-contractual duties to warn 220
8.4 �e builder’s and the sub-contractor’s duty to warn 224
8.5 �e designer’s duty to warn 227
8.6 Requirements for an effective warning 228
8.6.1 What constitutes a proper warning? 228
8.6.2 Does a sole warning suffice? 229
8.7 Duty to warn breached: liability and its scope 230
8.7.1 Causality 230
8.7.2 Sole liability, solidary liability or apportionment of liability? 231
8.7.3 Contributory negligence as a defence 232

9 �e DCFR and the three  national systems compared. 
Concluding remarks 235

9.1 �e DCFR and the three national systems compared 236
9.1.1 �e builder’s duty to warn 236
9.1.2 �e designer’s duty to warn 238
9.1.3 �e sub-contractor’s duty to warn 239
9.1.4 Requirements for an effective warning 240
9.1.5 Liability 241
9.2 Concluding remarks 243



x

Table of Content

10 Samenvatting (vertaling van het hoofdstuk 9.2) 251

Bibliography 261
List of cases 273
Index 281


